IT 98-0026-GIL 03/16/1998 COMPENSATION

General Information Letter: Taxation of nonresident transportation worker.

March 16, 1998

Dear :

This is in response to your letter dated February 27, 1998, in which you request
a letter ruling. Departnent of Revenue ("Departnent”) regulations require that
the Department issue only two types of letter rulings, Private Letter Rulings
("PLRs") and Ceneral Information Letters ("dLs"). PLRs are issued by the

Departnent in response to specific taxpayer inquiries concerning the application
of a tax statute or rule to a particular fact situation. A PLR is binding on the
Departnent, but only as to the taxpayer who is the subject of the request for
ruling and only to the extent the facts recited in the PLR are correct and

compl et e. GLs do not constitute statements of agency policy that apply,
interpret or prescribe the tax laws and are not binding on the Department. For
your general information we have enclosed a copy of 2 Ill. Adm Code Part 1200

regarding rulings and other information issued by the Departnent.

Al t hough you have not specifically requested either type of ruling, the nature of
your question and the information provided require that we respond only with a
G L.

In your letter you have stated the foll ow ng

Advice is requested on your Departnent's position regarding enployees of
interstate | ong haul trucking conpanies for purposes of Illinois inconme tax
and wage wi thhol ding tax, under the assunptions set forth bel ow

Enpl oyee of common carrier trucking company is full year resident of
I ndi ana in 1998.

The enployee reports to work at his/her enployer's base trucking
terminal located in 1llinois. From the trucking conpany's base
terminal the enployee is dispatched using the trucking conpany's
tractor and trailer on interstate routes that wusually take the
enpl oyee thru several states, and may have a duration |asting several
days to a week or nore. The trucking conpany enployee earns nost of
hi s/ her wages in states other than Illinois, based on mleage driven
and time worked in the other states. Upon conpletion of the trucking
company enployee's assigned route, the enployee returns the trucking
company's equiprment (tractor and trailer) to the trucking conpany's
base termnal located in Illinois. The trucking conpany enpl oyee then
returns to his/her personal residence located in Indiana to spend off-
duty tine. The trucking conpany's enployee follows the sane pattern
of work assignnents throughout the year.



Under the above stated circunstances, what part, if any, of the trucking
company enpl oyee's wages are subject to Illinois individual inconme tax, and
wi t hhol di ng of inconme tax from his/her wages for the tax year 19987

A reading of your Departnent's Decenber, 1997 Informational Bulletin FY 98-
18 "Reciprocal Agreenment with Indiana Rescinded" doesn't appear to address
t he issues raised here.

Ruling

Section 302(a) of the Illinois Income Tax Act (the "IITA"; 35 ILCS 5/101 et seq.)

provi des that:
All itens of conpensation paid in this State (as determ ned under Section
304(a)(2)(B)) to an individual who is a nonresident at the tine of such
paynment and all itens of deduction directly allocable thereto, shall be

allocated to this State.

Under this provision, all of the conpensation paid to the nonresident enployee
will be subject to Illinois incone tax, or none of it will be. No provision is
made for taxing only sone of the conpensati on.

Section 304(a)(2)(B) of the Il TA provides that:

(B) Conpensation is paid in this State if:
(i) The individual's service is perfornmed entirely within this State;

(ii) The individual's service is perforned both within and wthout
this State, but the service performed without this State is incidental to
the individual's service performed within this State; or

(iii) Some of the service is perforned within this State and either the
base of operations, or if there is no base of operations, the place from
which the service is directed or controlled is within this State, or the
base of operations or the place from which the service is directed or
controlled is not in any state in which some part of the service is
perforned, but the individual's residence is in this State.

The Departnment has expanded on these principles in 86 IIl. Adm n. Code Section
100. 3120, a copy of which is enclosed. Under the circunstances described in your
letter, it seens likely that all conpensation paid to the enpl oyee would be "paid
in this State" under Section 304(a)(2)(B)(iii), and therefore would be subject to
II'linois inconme tax.

Despite these provisions of Illinois law, it is possible that the conpensation
paid to the enployee in your letter is not subject to Illinois income tax because
of 49 U . S.C. 8§ 14503, which provides:

(a) Single State tax wi thholding. --
(1) In general. -- No part of the conpensation paid by a notor

carrier providing transportation subject to jurisdiction under subchapter |
of chapter 135 or by a notor private carrier to an enployee who perforns



regularly assigned duties in 2 or nore States as such an enployee wth
respect to a notor vehicle shall be subject to the incone tax |aws of any
State or subdivision of that State, other than the State or subdivision
t hereof of the enpl oyee's residence.

If this statute applies to an Indiana resident, that person will not be subject
to Illinois incone tax.

As stated above, this is a GL which does not constitute a statenent of policy
that applies, interprets or prescribes the tax laws, and it is not binding on the

Depart nent. If you wish to obtain a PLR which will bind the Departnent wth
respect to the application of the law to specific facts, please submt a request
conforming to the requirements of 2 IIl. Adm Code Part 1200. Pl ease note,

however, that a PLR cannot apply the law to a hypothetical situation and a PLR is
not binding with respect to a statenent of facts which is inconplete or
i ncorrect.

Si ncerely,

Paul S. Caselton
Associ ate Chi ef Counsel -- Incone Tax



